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CITE TITLE AS: Matter of Town of Shandaken v State Bd.
of Equalization & Assessment
SUMMARY
Appeal from an order of the Appellate Division of the
Supreme Court in the Third Judicial Department, entered
December 22, 1983, which modified, on the law, and, as
modified, affirmed a judgment of the Supreme Court at
Special Term (Aaron E. Klein, J.), entered in Ulster
County, (1) converting a CPLR article 78 proceeding into
a declaratory judgment action, (2) declaring that
procedures followed by respondent State Board of
t-qualization and Assessment (State Board) were in
compliance with section 542 of the Real Property Tax
Law, and (3) dismissing the complaint. The modification
consisted of vacating the declaration made by Supreme
Court and substituting a declaration that the procedures
followed by the State Board are not in compliance with
statutory criteria in section 542 of the Real Property Tax
Law and are invalid and that the assessment made by
petitioner Town's assessors is conclusive with respect to
the value of the State forest lands situated within the
township.
Petitioner, Town of Shandaken, is located wholly within a
forest preserve, and the State of New York owns 45,000
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acres out of approximately 75,000 acres of land within
the township. In June, 1981, petitioner's assessors filed
their tentative tax roll for the 1981 year and copies of
the tentative assessments valuing taxable State forest
lands situated in the Town at $19,874,655 were sent to
the State Board. The State Board had previously made
its own determination valuing the State forest lands in
the Town at $15,899,720 and, in August, 1981, adopted
a resolution approving a $16,516,600 assessment of said
lands for purposes of the 1981 assessment roll.
Thereafter, petitioner commenced this CPLR article 78
proceeding to challenge the assessments approved by
the State Board and to require approval by the State
Board of the assessments made by petitioner's
assessors. Supreme Court converted the proceeding to a
declaratory judgment action, declared that *443 the
procedures followed by the State Board were in
compliance with law and dismissed the complaint. The
Appellate Division modified by vacating the declaration
made by Supreme Court and substituting a declaration
that the State Board's procedures violated section 542 of
the Real Property Tax Law and that petitioner's
assessment was conclusive with respect to the value of
the State lands, and, as so modified, affirmed.

The Court of Appeals affirmed the order of the Appellate
Division, holding, in an opinion by Judge Jones, that the
role of the State Board of Equalization and Assessment in
the assessment of State forest lands is limited to
determination that the assessment made by the local
assessors is in conformity with the applicable
equalization rate, and that authority for determination of
valuation is vested in the local assessors.

http://webz.westlaw.conﬂresult/documenttext.aspx?service=F ind... &/11/2008
£00F RYId MV1 Hd3d3d DE00CLERTS XV €7 LT



63 N.Y.2d 442 Page 3 of 10

HEADNOTES
Taxation--Assessment--State Forest Lands--Role of State
Board of Equalization and Assessment--Authority of Local
ASSEsSs0rs
(1) The role of the State Board of Equalization and
Assessment (State Board) in the assessment of State
forest lands is limited by section 542 of the Real Property
Tax Law to determination that the assessment made by
the local assessors is in conformity with the applicable
equalization rate; authority for determination of
valuation for assessment purposes is vested in the local
assessors. Accordingly, an Appellate Division order
declaring that the procedures followed by the State
Board violated section 542 and that the assessment
made by the local assessors is conclusive with respect to
the value of State forest lands located within the
township, is affirmed.

POINTS OF COUNSEL

Robert Abrams, Attorney-General (Nancy A. Spiegel,
Robert Hermann and Peter H. Schiff of counsel), for
appellant. I. The ruling of the court below that
respondent’s valuation of lands in the forest preserve is
conclusive on the State Board is contrary to the
language, history and intent of section 542 of the Real

Williams, 145 App Div 8; Matter of Town of Arietta v
State Bd. of Equalization & Assessment, 56 NY2d 356.)
II. A determination of the validity vel non of the State
Board's former procedures under section 542 of the Real
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Property Tax Law has no bearing on the *444 Board's
substantive authority under the statute. (Matter of
Kerwick v New York State Bd. of Equalization &
Assessment, 114 Misc 2d 928.)

Jokin J. Lynch for respondent. 1. The determination of the
court below that the procedures followed by the State
Board of Equalization and Assessment were not in
compliance with the statutory criteria in section 542 of
the Real Property Tax Law is a proper determination.
(Matter of State Bd. of Equalization & Assessment v
Kerwick, 72 AD2d 292, 52 NY2d 557; City of Mount
Vernon v State Bd. of Equalization & Assessment, 44
NY2d 960; People ex rel. town of Brighton v Williams,
145 App Div 8; Matter of New York Tel. Co. v Whethers,
36 AD2d 541, 30 NY2d 791; Bache & Co. v State Div. of
Human Rights, 35 AD2d 928.) II. The determination of
the court below under the facts of this case and the
mandates of subdivisions 1 and 3 of section 542 of the
Real Property Tax Law that the tentative assessments
established by the assessors on State-owned taxable
land be declared final and conclusive as to value is a
proper determination.

Stephen L. Oppenheim for Robert Kerwick and another,
amici curiae. I. The procedures of the State Board of
Equalization and Assessment do not compare the
assessment of State-owned lands with the assessment of
private-owned lands on the same tax roll. II. The
Legislature has refused to grant the State Board of
Equalization and Assessment the powers it asserts
herein. (Matter of Kerwick v New York State Bd. of

http://web2.westlaw.com/result/documenttext.aspx?service=Find... 8/11/2008

S00E RYId MV1 Hd3d3d DC00ELERTS XV €7:LT S00E/TIT/80



63 N.Y.2d 442 Page 5 of 10

Equalization & Assessment, 114 Misc 2d 928.) III. The
procedures adopted by the State Board of Equalization
and Assessment in 1983 are essentially the same as
those it employed in 1981, justifying the refusal of the
court below to treat the case as moot. (Matter of Kerwick
v New York State Bd. of Equalization & Assessment, 114
Misc 2d 928.) IV. The language of section 542 of Real
Property Tax has remained essentially unchanged since
chapter 280 of the Laws of 1886 and is unaffected by the
adoption of section 545 of the Real Property Tax Law. V.
It is not necessary to agree that an assessor's values are
conclusive to affirm. *445

QOPINION OF THE COURT

Jones, J.

The role of the State Board of Equalization and
Assessment in the assessment of State forest lands is
limited to determination that the assessment made by
the local assessors is in conformity with the applicable
equalization rate. Authority for determination of
valuation is vested in the local assessors.

Petitioner, Town of Shandaken (Town), is located wholly
within a forest preserve, and the State of New York owns
45,000 acres out of approximately 75,000 acres of land
within the township. On June 1, 1981 the assessors of
the Town filed their tentative tax roll for the 1981 year
[FN1] and copies of the tentative assessments applicable
to taxable State forest lands situated in the Town were
sent to the State Board of Equalization and Assessment.
The Town valued these State lands at $19,874,655. The
State Board had previously made its own determination
of the assessments for these lands, valuing the property
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at $15,899,720. [FN2] On August 20, 1981, the State of
Board adopted a resolution approving a $16,516,600
assessment of the State forest lands in the Town for
purposes of the 1981 assessment roll.

FN1 In 1977, following our decision in Matter of
Hellerstein v Assessor of Town of Islip (37 NY2d_ 1) the
Town was ordered by Supreme Court to assess all real
property within its borders at 100% of actual value.
FN2 The State Board has abandoned this practice of
sending its suggested assessment to the Town prior to
the fixing of a tentative assessment by the Town, and
the Board no longer seeks to justify this practice in the
present litigation.

The Town commenced this article 78 proceeding to
challenge the assessments approved by the State Board
and to require approval by the State Board of the
assessments made by the Town's assessors. Supreme
Court converted the proceeding to a declaratory
judgment action, declared that the procedures followed
by the State Board were in compliance with law and
dismissed the Town's complaint. The Appellate Division
modified by vacating the declaration made by Supreme
Court and substituting a declaration that the State
Board's procedures violates section 542 of the Real
Property Tax Law and that the Town's assessment was
conclusive with respect to the value of the State lands,
and, as so modified, affirmed. *446

The State Board has appealed as of right. There should
be an affirmance.

‘‘‘‘‘
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"§ 542. Assessment of state lands; approval thereof

"1. State lands subject to taxation shall be valued as if
privately owned and assessed at the same percentage of
full valuation as other taxable real property in the
assessing unit.

“3. Not later than ten days after the tentative completion
of the assessment roll in any assessing unit in which
state lands are subject to taxation, the assessors shall
notify the state board of the amount of any assessment
of such state lands. Thereafter and not later than five
days prior to the last day set by law for the final
completion of the assessment roll each such assessment
shall be approved by the state board in such an amount
as will place it at the same percentage of full valuation as
other taxable real property in the assessing unit. No such
assessment shall be valid for any purpose without the
approval of the state board".

Analysis of the unambiguous provisions of this statute
leads us to our conclusion. Subdivision 1 provides that
State lands subject to taxation "shall be valued as if
privately owned and assessed at the same percentage of
full valuation as other taxable real property in the
assessing unit." Subdivision 2 prescribes a scheduled
procedural sequence by which such valuation and
assessment shall be made. It first contemplates tentative
completion of the assessment roll in the normal manner,
i.e., valuation and assessment by the local assessors.
The statute then prescribes that not later than 10 days
after the tentative completion of the roll, the assessors
shall notify the State Board of the amount of their
assessment of State lands. Next the statute mandates
that not later than five days prior to the last day set by
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law for the final completion of the assessment roll, each
such assessment shall be approved by the State Board
and that no such assessment shall be valid without such
approval. The statute then prescribes with express
particularity the legislatively determined standard which
must be met for such approval, *447 namely, that each
such assessment shall be "in such an amount as will
place it at the same percentage of full valuation as other
taxable real property in the assessing unit.”" This is
conspicuously a relational standard. Nothing in the
statutory prescriptions grants initial or final valuation
authority to the State Board,; its authority is only to
assure that the final assessment conforms to the
applicable equalization rate.

That, as the State Board asserts, past practice has varied
from the pattern of the statute does not warrant our
disregard, when we are called on to consider the issue,
of the explicit language of the statute (cf. Matter of
Hellerstein v Assessor of Town of Islip, 37 NY2d 1).
Appellant further invites our attention to various
legislative documents from which it may be inferred that
in the past there has been legislative acquiescence and
perhaps approval of departure in practice from the
statutory mandate. Whatever may be the vitality of such
views in other contexts, their expression in collateral
documents does not accomplish legislative enactment. If
it is the intention of our Legislature to invest the State
Board of Equalization and Assessment with the authority
to determine valuation as well as to assure conformity
with the equalization rate, the means is readily available
to amend the statute so to provide._[FN3] Until there has

been such revision, we are called on to interpret and
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apply the statute as presently enacted.

FN3 For unsuccessful efforts on the part of the State
Board to obtain such statutory revision, see, e.q., the
Board's bill introduced in the 1984 session,
$7761/A9151, with the Board's accompanying
memorandum in support of that bill (Proposal No. 83-15-
R) and the Assembly 1984 Committee Bill Memorandum
with respect thereto May 10, 1984,

Past practice with respect to assessment for real
property taxation in general, however, does explain the
rationale for the design of section 542. Until our decision
in Hellerstein (supra.;), it had been the nearly uniform
practice of local taxing districts to assess real property at
less than 100% of real value. Accordingly, ultimate
fairness in assessment required scrutiny of the two steps
in the assessment process -- the propriety of the initial
valuation of the property and then the correctness of the
assessment percentage applied. Responsibility for the
former is vested in the local assessors and procedures for
the judicial review of their determinations are prescribed
in article 7 of the Real *448 Property Tax Law. With
reference to State lands subject to taxation, authority
and responsibility for determination that the assessment
percentage conforms to the equalization rate in the
particular taxing district is committed to the State Board
whose responsibility it is to determine equalization rates
throughout the State (Real Property Tax Law, § 202,
subd 1, par [b]). When the Legislature desires to give
the State Board original authority to determine valuation
for assessment purposes it makes clear its intention to
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City of Mount Vernon v State Bd. of Equalization &
Assessment, 44 NY2d 960, 963).

For the reasons stated, the order of the Appellate
Division should be affirmed, with costs.

Chief Judge Cooke and Judges Jasen, Wachtler, Meyer,
Simons and Kaye concur.
Order affirmed, with costs. ¥*449

Copr. () 2008, Secretary of State, State of New York,
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